ITEM NO. 09 (C-43)
1.
Name of the subject.


Proposal to amendment to Section 4 of New Delhi Minicipal Council Act, 1994.
2.
Name of the Department.

Council Secretariat 

3.
Brief history of the case.

(i) The New Delhi Municipal Council has been established under section 3 of the NDMC Act, 1994. The composition of the Council is provided in section 4 of the Act. The Council shall consist of 11 members. The Member of Parliament representing constituency which comprises wholly or partly of the New Delhi area shall be a special invitee for the meeting of the council but without a right of vote. The 11 members of the Council shall be – 

(a) a Chairperson from amongst the officers, of the Central Government or the Government, of or above the rank of Joint Secretary to the Government of India to be appointed by the Central Government in consultation with the Chief Minister of Delhi;

(b) three members of Legislative Assembly of Delhi representing constituencies which comprise wholly or partly the New Delhi area;

(c) five members from amongst the officers of the Central Government or the Government or their undertakings, to be nominated by the Central Government ; and

(d) two members to be nominated by the Central Government in consultation with the Chief Minister of Delhi to represent from amongst lawyers, doctors, chartered accountants, engineers, business and financial consultants etc.

(ii)
As is clear from the above, as per clause (b), the Council consisted of three members of the Legislative Assembly of Delhi representing constituencies which comprise wholly or partly the New Delhi area. However, after delimitation of the Assembly constituencies in Delhi, there are only two constituencies, namely, the New Delhi Assembly constituency and the Delhi Cantonment Assembly constituency, which comprise wholly or partly the New Delhi area. As a result only two members of the Delhi Legislative Assembly are eligible to be made members of the Council leaving one seat of the member as vacant which could not be filled up in current situation.

(iii)
The situation arising out of the delimitation of the Assembly constituencies and also the recommendations of the Estimates Committee of the Lok Sabha to give voting right to the Member of the Parliament whose constituency wholly or partly comprise New Delhi area is under consideration of the Central Government. 

(iv)
The Ministry of Home Affairs has examined the Legislative proposal in consultation with the Ministry of Law and Justice. The Ministry of Home Affairs has been advised by the Ministry of Law and Justice that inclusion of the Member of Parliament as a Member of the Council may have its impact on the Parliament (Prevention of Disqualification) Act 1959. The Ministry of Home Affairs in their F.No. 14011/39/2008-Delhi II dt. 10th March 2010 (copy enclosed as Annexure A See pages 95 - 97) has intimated that the Ministry of Law after considering the facts and circumstances of the matter and after taking account law on the subject as well as various judgements of the Supreme Court and High Court in the matter, has concluded as under :–

“…in my considered opinion, after a careful analysis of the jurisprudence evolved by the Courts on “office of profit”, the following amendments have to be made to the New Delhi Municipal Council (allowances for attending meetings of the Council) Rules, 2006 and the relevant Resolutions passed by the Council to avoid disqualification of the Member of Parliament under Article 102(1) for holding an “office of profit” as a Member of the New Delhi Municipal Council :

a. The question of allowance is a context-specific factual enquiry and as held by the Hon’ble Supreme Court in Ashok Kumar Bhattacharya, the enquiry into disqualification over an office of profit must be case-specific. The daily allowance of Rs.1000/- per meeting to a maximum of Rs.3000/- must be examined to assess whether this amount is in excess of the out-of-pocket expenses of the Member which he/she is likely to incur for attending the meeting Prima facie, this amount seems excessive for resident Members and therefore must be suitably reduced to a reasonable amount to make it compensatory, which will only defray out-of-pocket expenses.

b. The facilities provided by various resolutions passed by the Council namely,

(i) Office Space

(ii) Residential accommodation

(iii) Car with Chauffeur

(iv) Monthly refreshment allowance of Rs.1500 for Vice Chairman and Rs.1000/- for Members

(v) Medical facilities

All the aforesaid perquisites are in excess of what is necessary to perform the duties as a Member of the Council and is likely to create a conflict of interest between their legislative functions as a Member of Parliament and the office he/she holds under the Government. In my opinion, on the basis of series of decisions by the Hon’ble Supreme Court on this issue, it would be reasonable to withdraw the above facilities to avoid an ’office of profit’ disqualification.

Nevertheless, relying upon Umrao Singh, it would be possible to provide reasonable daily allowances to the Members, which would be strictly compensatory in nature to meet out of pocket expenses of the Members required to carry out the functions as Members of the Council.”
(v)
The Ministry has thus requested to adopt and convey to the Ministry the appropriate resolution of the Council in respect of the elected representatives. 

(vi)
The Central Government has framed the NDMC (Allowances for Attending meetings of the Council) Rules 2006. These rules have been framed under section 16(2) of the NDMC Act. Section 16 relate to the salary and allowances of the Chairperson and members. Section 16(1) relate to the Chairperson and 16(2) to the members. It provides that the members shall be entitled to receive allowances for attendance at the meeting of the Council and of any of its committees at such rates as may be determined by rules made in this behalf. The rule making power is with the Central Government and the Central Government under section 16(2) of the NDMC Act has framed Rules relating to allowances for attending to the meeting of the Council and its Committee. It provides daily allowance of Rs.1000/- per meeting with a maximum of Rs.3000/- in a month.

(vii)
The Ministry of Law and Justice feels that it must be examined as to whether this amount is in excess of the out-of-pocket expenses of the Member which he/she is likely to incur for attending the meeting, Prima facie, this amount seems excessive for resident Members and therefore must be suitably reduced to a reasonable amount to make it compensatory, which will only defray out-of-pocket expenses.

(viii)
Since the amount has been fixed under the Rules framed by the Central Government, the Council may leave it to be decided by the Central Government as to whether this amount is excessive as suggested by the ministry of Law and Justice. 

(ix)
The Members have been provided various facilities / perquisites by the Council which includes –

(a) Office space (Decision based on Reso. No. 3(xxii) dt. 5.11.1996.) (Annexure B See pages 98 - 99.)

(b) Residential accommodation (Decision based on Reso. No. 3(xxxx) dt. 29.10.1997.) (Annexure C See page 100)
(c) Car with Chauffeur (Decision based on Reso. No. 3(xxii) dt. 5.11.1996.) (Annexure D See pages 98 - 99)

(d) Monthly refreshment allowance of Rs.1500/- for Vice Chairperson and Rs.1000/- for Members (Administrative approval) 

(e) Medical facilities. (Decision based on Reso. No. 3(xxii) dt. 5.11.1996) (Annexure E See pages 98 - 99)

The members are also being provided other facilities of staff, telephone, furniture, stationary etc. which are in addition to the above.

(x)
The Ministry of Law & Justice is of the view that all the above facilities/ perquisites provided to the members are in excess of what is necessary to perform the duties as a member of the Council and is likely to create a conflict of interest between their legislative functions as a Member of Parliament and the office he/she holds under the Government. 

(xi)
The Ministry of Law and Justice on the basis of the series of decisions of the Hon’ble Supreme Court on this issue is of the opinion that it would be reasonable to withdraw the above facilities to avoid an ‘office of profit’ disqualification.

4.
Detailed proposal on the subject:


Allowances for attending the meeting of the Council are available to all the members of the Council and not to a specific or a category of members. Similarly the facilities provided to by the Resolutions passed by the Council are to the members of the Council and not to specific or specified category members of the Council. These facilities are available to a member of the Council and are attached to the office of the member, whether he avails it or not, and as such these may have to be withdrawn for the members of the Council, which may be to all the members of the Council and not elected members only. 

MHA has advised the Chairperson to adopt and convey to the Ministry the appropriate resolution of the Council.

5.
Financial implications of the proposal.


There is no additional financial liability.
6.
Comments of Finance department on the proposal.


FA has seen 

7.
Comments of the Deptt. on the comments of Finance Department.


No comments required

8.
Comments of the Law Deptt.


L.A. has seen.
9.
Comments of the department on the comments of Law Deptt.

No comments required
10.
Council previous resolutions on the subject


(i)
Reso.No. 3(xxii) dt. 5.11.1996


(ii)
Reso.No 3(xxii) dt. 2.5.1997


(iii)
Reso. No.3 (xxxx) dt. 29.10.1997

11. 
Proposal for consideration of the Council :
The matter is put up to the Council for an appropriate resolution as requested by MHA.

12.
Resolution of Council :
Agenda was taken up for discussion.  It was noted  that the facilities under reference have been provided to the Vice-Chairperson/Members, based on the following Resolutions passed by the Council :

(i)
Reso.No. 3(xxii) dt. 5.11.1996

(ii)
Reso.No 3(xxii) dt. 2.5.1997

(iii)
Reso. No.3 (xxxx) dt. 29.10.1997

Sh. Karan Singh Tanwar, MLA & Member NDMC, pointed out that these facilities have been availed by all elected and nominated Members and Hon’ble High Court of Delhi in WP (C) No. 579/2008 has upheld these facilities being reasonable and justified, and the special leave petition against this judgment of High Court was also dismissed by the Supreme Court of India. Shri Tanwar also stressed that he was a Member of NDMC u/s section 4(b) of NDMC Act, 1994 by virtue of being MLA of a constituency partly comprising of NDMC area and, therefore, proposal for withdrawal of these facilities was not acceptable. He also contended that such facilities did not qualify under the definition of Office of Profit.  He also objected to continuation of such facilities to other non-official Members, as all the Members are required to discharge similar nature of responsibilities under NDMC Act 1994. In view of these facts, Sh. Karan Singh Tanwar, MLA & Member emphasized for examination of these issues. The Member also pointed out that a detailed representation dated 18.03.2010 has been sent by him addressed to Chairman, NDMC. A copy of the representation was given by him to all the Members present.

On seeking clarification on these issues by the Council, the Legal Advisor informed the Council that since the advice had come from the Ministry of Law and Justice, Govt. of India duly forwarded by the Ministry of Home Affairs, it would be advisable to withdraw these facilities with immediate effect from the elected representatives who are Members of the Council to avoid an “office of profit” disqualification.  The Legal Advisor also informed the Council that so far as the High Court case is concerned, the issues raised were related to the facilities being given to the Members of the Council and not the issue of disqualification under “office of profit”.  The Council was further informed that the detailed representation dated 18.03.2010 given by Sh. Karan Singh Tanwar, Member has already been forwarded to the Ministry of Home Affairs.

Taking note of all these facts and after detailed discussion, the Council resolved by majority that facilities given by the Council to the elected representatives who are Members of the Council, be withdrawn with immediate effect. The Council directed that in anticipation of the confirmation of this decision by the Council, Ministry of Home Affairs be informed of the adoption of this Resolution with immediate effect.

At the time of confirmation of the minutes of this meeting, in the next meeting of the Council on 21.04.2010, “the Council was informed about the WP (C) No.2229/2010 filed in the Delhi High Court by Sh. Karan Singh Tanwar, MLA & Member, NDMC against the decision taken by the Council in its meeting dated 19.03.2010, vide Item No. 09 (C-43). The Ho’nble Court directed that till the next date of hearing, the operation of resolution dated 19.03.2010 qua the petitioner is stayed. 

The above information was noted by the Council.”

